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MVEMORANDUM OPI NI ON

WOLFE, Special Trial Judge: Respondent determ ned a

deficiency in petitioners’ Federal income tax of $3,060 for the
taxabl e year 1996. Unless otherw se indicated, section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es

of Practice and Procedure.
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The issues for decision are: (1) Wether requiring
petitioners to provide Social Security nunbers for their children
as a condition to allow ng them dependency exenptions for their
children violates the Religious Freedom Restoration Act of 1993;
(2) whether requiring petitioners to provide Social Security
nunbers for their children as a condition to allow ng them
dependency exenptions for their children violates the Privacy Act
of 1974.

The facts have been fully stipulated under Rule 122 and are
so found. Petitioners resided in Liberty County, Texas, when the
petition in this case was fil ed.

Petitioners claimed dependency exenptions for their eight
children on their 1996 Federal inconme tax return. However,
petitioners failed to provide the children’s Social Security
nunbers on this tax return. At respondent’s request, petitioners
provided the children’s birth certificates, inmmunization charts,
and nedical identification cards.

Respondent concedes that petitioners have net all the
statutory requirenents for claimng dependency exenptions for
their children for 1996, except for the requirenment that
petitioners include their children’ s Social Security nunbers on
their return. Accordingly, pursuant to section 151(e) respondent
di sal | oned petitioners’ clainmed dependency exenptions for the

chi |l dren.
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Petitioners assert that they are not opposed to the system
of Social Security insurance, but that they are religiously
opposed to the issuance of Social Security nunbers for their
dependent children. Respondent does not dispute that petitioners
hold this belief. Petitioners further assert that requiring them
to use Social Security nunmbers to receive tax benefits is a
violation of the Religious Freedom Restoration Act of 1993
(RFRA), Pub. L. 103-141, sec. 2, 107 Stat. 1488, 42 U. S.C. secs.
2000bb to 2000bb-4 (1994), and the Privacy Act of 1974 (Privacy
Act), Pub. L. 93-579, sec. 7, 88 Stat. 1900, 5 U. S.C. sec. 552a &
note (1994).

Section 151(a) provides that in the case of an individual, a
deduction shall be allowed for each exenption all owed under
section 151. However, section 151(e) provides: “No exenption
shal |l be allowed under this section with respect to any
i ndi vi dual unl ess the taxpayer identification nunber of such

i ndividual is included on the return claimng the exenption.”?

1 Sec. 151(e) was added to the Code by the Small Business Job
Protection Act of 1996 (SBJA), Pub. L. 104-188, sec. 1615(a)(1),
110 Stat. 1853. Sec. 151(e) is generally effective for returns
due after Sept. 19, 1996. However, for dependents clainmed for
the 1996 taxable year, SBJA requires taxpayer identification
nunbers for any children born on or before Nov. 30, 1996. See
SBJA sec. 1615(d)(2), 110 Stat. 1853.
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Section 7701(a)(41) defines the term “taxpayer
identification nunber” (TIN) to nmean “the identifying nunber
assigned to a person under section 6109.” Section 6109(d)
specifies that the Social Security account nunmber (SSN) issued to
an individual is the identifying nunber of such individual,
except as otherw se specified under applicable regulations. See
sec. 6109(d). The regulations provide that an individual
required to furnish a TIN nust use an SSN, unless such indivi dual
is not eligible to obtain an SSN. See sec. 301.6109-
1(a)(1)(ii)(A) and (B), Proced. & Adm n. Regs. The regulations
further provide that “any individual who is duly assigned a
Soci al Security nunmber or who is entitled to a Social Security
nunmber will not be issued an IRS individual taxpayer
identification nunber.” Sec. 301.6109-1(d)(4), Proced. & Adm n.
Regs. ?

SSN' s are issued by the Social Security Adm nistration (SSA)
of the U S. Departnment of Health and Human Servi ces upon the
application by a citizen, by a qualified alien, or by a parent on

behal f of a qualified child. See generally 20 C.F. R secs.

2 Sec. 301.6109-1(d)(4) Proced. & Adm n. Regs., was added to
the regulations by T.D. 8671, 1996-1 C.B. 314, and is effective
for any return, statenent, or other docunent required to be filed
after Dec. 31, 1995. Prior to the pronulgation of this
regul ati on, respondent had issued individual taxpayer
identification nunbers to taxpayers who clainmed religious
objections to the use of Social Security nunbers. See Wlfrumyv.
Comm ssioner, T.C Meno. 1991-370, affd. 972 F.2d 350 (6th Gr
1992) .
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422.101 to 422.112 (2000). The issuance of an SSN results in the
creation of (1) a record at the SSA of that person’s earnings for
pur poses of determ ning the old-age, survivors, and disability

i nsurance and ot her benefits that the person may be entitled to,
and (2) a unique nunerical identifier for the individual for use
by a variety of governnental and private entities. See Mller v.

Commi ssioner, 114 T.C. ___ (2000); Konuves, “W’ ve CGot Your

Nunber: An Overview of Legislation and Decisions to Control the
Use of Social Security Nunbers as Personal ldentifiers”, 16 J.
Marshall J. Conputer & Info. L. 529 (Spring 1998).

The Reli gi ous Freedom Restoration Act of 1993

RFRA was enacted in response to Enploynent Div. v. Smth

494 U. S. 872 (1990). In Smth, the Suprene Court held that valid
neutral |laws of general applicability do not violate a person’s
religious rights even when the law is not supported by a

conpel ling governnental interest. See id.; Adans v.

Comm ssioner, 110 T.C. 137, 138 (1998), affd. 170 F.3d 173 (3d

Cr. 1999). Prior to Smth, the Governnent had to denonstrate
that the application of such laws to religious practices was
“essential to acconplish an overriding governnental interest” or
represented “the |least restrictive nmeans of achieving sone

conpelling state interest.” Enploynent Div. v. Smth, supra at

899 (O Connor, J., concurring in judgnent); see also Adans v.

Conmi ssi oner, supra at 138.
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RFRA restores the conpelling interest test, which was used
prior to Smth, by prohibiting the Governnment frominposing a
substantial burden on the free exercise of religion unless it
denonstrates that application of the burden is the |east
restrictive nmeans of achieving a conpelling governnental
interest. See RFRA sec. 2, 107 Stat. 1896, 42 U S.C sec.

2000bb-1(b) (1994); Adans v. Conm ssioner, supra. In evaluating

whet her the Governnent has net the conpelling interest test,
cases decided prior to Smth are applicable, and the test “should
not be construed nore stringently or nore leniently than it was

prior to Smth.” Adanms v. Conm ssioner, supra at 139. In Gty

of Boerne v. Flores, 521 U S. 507 (1997), the Suprene Court held

t hat RFRA was unconstitutional as applied to State and | ocal
| aws. The parties do not contend, nor do we decide, that RFRA is
invalid as applied to Federal |aw.

In this case, petitioners do not dispute that respondent’s
interests in preventing fraud and abuse and adm nistering the tax
system properly are conpelling governnental interests. See,

e.g., Hernandez v. Conm ssioner, 490 U. S. 680, 699-700 (1989)

(“[E] ven a substantial burden would be justified by the *broad
public interest in maintaining a sound tax system’ free of
‘“nyriad exceptions flowng froma w de variety of religious

beliefs.”” (quoting United States v. Lee, 455 U S. 252, 260

(1982))); MIller v. Conm ssioner, 114 T.C. ___ (2000) (The




- 7 -
Government has a conpelling interest in effectively tracking
cl ai mred dependency exenptions.). Instead, petitioners contend
that requiring themto use SSNs for their children is not the
| east restrictive neans of neeting the Governnment’s conpelling
interests. Petitioners further contend that issuing their
children IRS individual taxpayer identification nunbers (ITIN) is
a less restrictive neans of neeting respondent’s conpelling
interest than requiring SSN s.

Petitioners’ argument is substantially the sanme as the

argunent recently raised in Mller v. Conm ssioner, supra. In

MIller, the taxpayers believed that SSN s are universal nuneri cal
identifiers that were equated wth the “mark of the Beast” warned
against in the Bible at Revelation 13:16-17. In that case, the
taxpayers’ religious objections extended only to uni que nuneri cal
identifiers and not to nunbers issued for discrete purposes.
Accordingly, the taxpayers offered to obtain ITIN s for their
children and provide the ITINs on their return. In Mller, we
rejected this argunent. In so doing, we found that issuing
| TIN s to such individuals, who were otherwise eligible to
receive an SSN, would be less effective in detecting fraud than
requiring the use of SSN s.

SSN' s are unique nunerical identifiers that are used to

ferret out fraudul ent applications through the use of conputer



- 8 -
mat chi ng techni ques. See Bowen v. Roy, 476 U.S. 693, 710 (1986).

Through cross-matching of SSN s, respondent can detect erroneous
or fraudulent clains by identifying whether an SSN has been
claimed on another return for the year. See Mller v.

Comnmi ssi oner, supra at (slip op. at 9-10). Congress

acknow edged this benefit in 1994, when it elimnated an

exception to the TIN requirenent. See sec. 6109 as anended by
Uruguay Round Agreenents, Pub. L. 103-465, sec. 742, 108 Stat.
5010 (1994). The House report discussing this section states:

The requirenent that TIN s be provided with respect

to each dependent clainmed on a tax return has signi-
ficantly reduced the inproper claimng of dependents.
Requiring that TIN s be supplied regardl ess of the age
of the dependent will further reduce the inproper

cl ai mng of dependents. [H Rept. 103-826, 196

(di scussing section 742(b) of the Uruguay Round
Agreenments Act, Pub. L. 103-465, 108 Stat. 4809, 5010
(1994)).]

| ssuing an ITIN to an individual who is otherwise eligible
to receive an SSN creates the risk that the individual could

subsequently obtain an SSN. See Mller v. Conm ssioner, supra at

___(slip op. at 12-13). In such cases, the individual would
have two TIN s, each purporting to be a unique identifier. See
id. If an individual were to have two TIN s, respondent’s cross-
mat chi ng program woul d be | ess effective in revealing duplicate
clains than if the individual had only one identifying nunber.

See Mller v. Conm ssioner, supra; U S. General Accounting

Ofice, Tax Adm nistration Could Do More to Verify Taxpayer
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| dentities (Pub. No. GAQ GCD 95-148) (Aug. 30, 1995) (describing
the difficulty in tracking individuals without correct TIN s in
the IRS conmputer system. For exanple, respondent’s conputer
prograns woul d not be able to detect easily whether divorced
parents are both trying to claimtheir children as dependents.

See Mller v. Conm ssioner, 114 T.C. at ___ (slip op. at 10).

Under these circunstances, the Governnent does not have an
obligation to tolerate the risk of individuals’ fraudulently
obt ai ni ng benefits.

W find that requiring petitioners to use SSNs to claim
dependency exenptions for their children is the |l east restrictive
means of furthering the conpelling governnental interest of
preventing fraud. Accordingly, we hold that the required use of
SSN's is not a violation of RFRA

Pri vacy Act of 1974

The Privacy Act makes it unlawful for any “governnent agency
to deny to any individual any right, benefit or privilege * * *
because of such individual’s refusal to disclose his social
security account nunber.” Privacy Act sec. 7(a)(1l), 5 U S. C
sec. 552a (1994). However, section 7(a)(1) of the Privacy Act is
not applicable to “any disclosure which is required by Federal
statute.” Privacy Act sec. 7(a)(2)(A). Section 151(e) is a

Federal statute that requires the disclosure of a dependent’s
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Soci al Security nunmber. Accordingly, petitioners’ rights under

section 7 of the Privacy Act are not violated by section 151(e).
To reflect the foregoing,

Deci sion will be entered

for respondent.




